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Patently complicated business 
Q. I have been reading about the "smart- ister, many patents should 
phone" patent wars between Apple and Sam- not be able to and wodd 
sung, and am now very worried because I re- not be able to stand up to 
cently learnt that someone has a patent cover- attack. Often, their owners 
ing the electronics product that I am about to know that, and are unlike- 
launch here in Singapore and hope to sell ly to go through with 
around Asia. threats to sue. 

What should I do? Where can SME owners Patent protection - the 
like me seek help? scope of which is set out in LLMIELYIV 

the clear and ~recise lan- - 
A: First of all, don't panic. 

Intellectual property rights (IPR) like patents 
are territorially limited rights. So you must find 
out in which countries they are registered -the 
correct term for patents is "granted". 

It is not unusual for patents (in particular) to 
be applied for and granted in North America 
and/or Europe only - because the more coun- 
tries involved, the more expensive it gets. 

If that is the case, you are free to launch 
your product in Singapore without worrying 
about being sued for patent infringement here. 
But remember to investigate the position for 
each country in which you are thinking of sell- 
ing your product because there might be a pa- 
tent there. 

It's not the end of the world even if you find 
that there is a patent granted to someone else 
in a country in which you want to sell your 
product. Although they are on the Patents Reg- 

guage of t h i  patent's 
"claims" that are on the 
~ub l i c  redster and. with l~ngage SMU prof 

Likewise, they may re- 
quire the applicant to nar- 
row what he is claiming 
is novel, to avoid an earli- 
er invention. 

This is the reason why 
most legal actions for pa- 
tent infringement involve. 
the defendant arguing 

not only that he does not 
infringe (his product falls 
outside the claims), but al- 

h e  excep>on of so that the patent should 
ceuticals onlv, lasts for a never . have - been granted 
maximum of20 vears - is 
available only fo; products and processes that 
at the @me of the application are novel and in- 
ventive when compared with earlier products 
and processes. 

The tests for "novelty" and "inventiveness" . 
(or "obviousness") applied by the patent offices 
involve a comparison with all information pre- 
viously available to the public, in the form of 
products, processes or documents, anywhere 
in the world. 

Inevitably, the worldwide extent of this com- 
parison means that patent offices, with limited 
resources, will often get it wrong and grant pa- 
tents they should not grant. 

in the tirst place - either 
because it was not new, or was obvious when 
considering what there was before the applica- 
tion was made. 

So, what does all this mean if you get a law- 
yer's letter warning that your product infringes 
a patent and you should stop selling it irnrnedi- 
ately? 

The first thing to recognise is that this is a 
horribly complicated field of law and you need 
help from a specialist. 

A good patent attorney or specialist lawyer 
will advise both whether your product or pro- 
cess falls within one or more of the patent's 
claims, and whether the patent is valid or if you 
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court should correct that). 
But they should also advise you that patent 

can attack it before the court (effectively on the 
basis that the patent office got it wrong and the 

litigation is very expensive and-attacking a pa- 
tent that your adviser tells you is clearly invalid 
will cost a lot of money that might be better 
spent redesigning your product to avoid in- 
fringement. 

So don't let 'the legal tail wag the commer- 
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cial dog: you are in business tomake money, 
not to fund the legal profession. 

However unfair you may think it is, threats 
of IPR infringement - some are justified but 
many are not - are a normal part of doing busi- 
ness today. In many instances, the best course 
of action is to ask for a licence from the patent 
owner, and pay what is hopefully a small royal- 
ty per product. Or if legal action has been 
threatened or commenced, negotiate a settle- 
ment. 

It's more sensible (and less expensive) tb do 
that than to run the risk of losing in court, and 
end up paying not only damages and your own 
legal costs, but most of the successful party's 
costs too. You may even be able to buy the pa- 
tent if it's no longer central to its owner's busi- 
ness. 

The writer is deputy dean of the School of 
Law, Singapore Management University 

HAVE a pressing question 
about a business-related issue 
tbat your company is facing? 
Professors from the Singapore 
Management University (SMU) 
will give expert advice and 
answers to your queries on a 
fortnightly basis. Just send an 
e-mail with your query and the 
subject line, 'Engage SMU 
Profs" to feldac@sph.com.sg, 
and include particulars sych as 
your name, designation and 
company. 

If you do not want your 
name or company's details to 
be published, please indicate 
so and we will leave them out 
when we go to print. Start 
firing those questions today! 
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