
M Y lNlTlAt idea was to talk 
to you about the separation 
of powers and the basic 
structure cif government. 
But I decided that my talk 

would be of greater interest to you if I 
were to speak on some aspects of law cho- 
sen by you. So I had a discussion with 
your law teachers and got the impression 
that some of you have a sense of unease 
about the dormant state of judicial review 
in Singapore and also, more surprisingly, 
the notion that the courts might have 
something to do with it. 

For instance, one question in your cur- 
riculum is: "What is the role of the Su- 
preme Court of Singapore in a one-party 
dominant political system?" I find this 
question rather odd, far the answer 
should be obvious. 

The constitutional role of the Judiciary 
remains unchanged regardless of whether 
the ~olitical svstem is dominated bv one 
political party- that is, to resolve a 6  jus- 
ticiable disputes between the state and its 
citizens ackrding to the law. 

Another question is how judicial re- 
view of administrative actions can mean- 
ingfully contribute to good governance. 
Again, this seems an odd question to ask. 
Why "meaningfunyW? 

All judicial review proceedings, what- 
ever the outcome, are meaoinBful to the 
parties involved, and also to the public. 
Lessons can be learnt by all, especially by 
public authorities when they are on the 
losing side. The Singapore bureaucracy 
seeks exceIlence in performing its public 
duties and functions, if not perfection, 
and sb it is most likely that there will be a 
post-mortem on what went wrong to en- 
sure that such errors wil l  not be repeated. 

No ministry or public authority would 
want to be brought €0 court on allega- 
tions that it had breached the law or been 
guilty of poor administrative governance. 
But the rule of law requires the court to 
detennlne whether any public authority 
has crossed the line of legality. The Gov- 
ernment prides itself on practising good 
governance as well as providing good gov- 
ernment. 

"Good governance", in my lexicon, re- 
fers to the institutional rules of procedure 
and dedsion-maw processes of admin- 
istrative bodies in implementing govern- 
ment policies in accordance with the law, 
while "good governmentn refers to pursu- 
ing good policies in building a modern sue- 

' cessful society, and not turning it into an 
economically or socially failed state. 

Judicial review deals with bad govern- 
ance but not bad government. General 
elections deal with bad government. 

judicial review is the means by which 
legal rights are protected and good gov- 
ernance enforced. It is really about pro- 
moting good governance in public admin- 
istratidn by striking down unlawful ad- 
ministrative decisions. In Singapore, it in- 
cludes reviewing legislative acts for un- 
constitutionality, in view of the doctrine 
of constitutional supremacy under the 
Constitution. 

The basic principle in constitutional 
and admixWrative judicial review is the 
principle of legality, which is based on 
the rule of law. It requires the Govern- 
ment to act in accordance with the law. 
An Act of Parliarneat must conform to 
the Constitution; an executive action 
must also conform to both the written 
law and the common law principles of nat- 
ural justice. 

In 1988, in the case of Cbng Suan Tze 
v Minister for Home Affairs, the Singa- 
pore Court of Appeal famously held that 
ail power given by law has legal limits and 
that the rule of law demands that the 
courts should be able to examine the exer- 
cise of discretionary power. 

Last year, Mr Michael Hwang S.C., 
president of the Law Society, spoke on 
UApathy and Independence". He wanted 
the Bar to be more proactive in taking on 
judicial review cases to overcome the per- 
ceived apathy of the Bar. 

The fact that the president of the Law 
Society sent forth a message that the Bar 
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should be more proactive in commencing 
judicial review proceedings must mean 
that he has faith in the courts and that ju- 
dicial review proceedings are a good sign 
that the legal system and the operation of 
the rule of law remain functional. This op- 
timism provides a strong contrast to the 
pessimism, or perhaps even cynfdsm, dis- 
played by some naysayers. I think we 
should look at, the facts rather than in- 
dulge in Chinese whispers about the alleg- 

edly,poor state of judicial review in Singa- 
pore. The facts, if established, will also 
dispel the other myth that the courts 
have contributed to the lack of an active 
judicial review culture in Singapore. 

Courts have no agendas. They only 
have a missib, which is to adminkter jus- 
tice according to law. If an aggrieved per- 
son has suffered a genuine justiciable 
wrong at the hands of a public authority, 
he will get his remedy in court. If his case 

is dismissed, one ought not to view the 
outcome as signifying anything more 
than the fact that he had a bad case in 
law. 

There is a principle in logic and scien- 
tific inquiry catled Occam's Razor, which 
posits that the simplest explanation that 
fits the facts is preferred to a more corn- 
plicated one. The cynics wish to explain 
the state of judicial review with the no- 
tion that the courts ignore wrongful exec- 

utive acts because the ludiciary is snbmis- 
sive to the Bscutive, and SO aggrieved ap- 
plicants are denied their rights. Why 
would the courts want to do that, and 
what is the basis of this perception? 

A simpler explanation would be that ju- 
dicial rwiew applications, like all other 
disputes in court, are decided on their le- 
gal merits. An application succeeds 
where the Executive is wrong and the ap- 
plication fails where the applicant is 
wrong. We camdetermine the facts by 
looking at the reported cases. 

Of the 79 judicial review cases which 
have been reported in the law reports 
since 1957 (and which concerned a large 
variety of grievances), 22 applicants (or 
27.8 per cent) succeeded in obtaining the 
reliefs they had sought. This is a relative- 
ly good percentage of success - not con- 
sistent with the notion that there exists a 
judicial partiality to protect the mistakes 
of public authorities at the expense of the 
public. Rather, it k more consistent with 
the rather obvious explanation that the 
party with the stronger case on the law 
and the facts prevailed. 

Let me add two other considerations 
to this explanation. The first is that in cas- 
es where applicants are not successful in 
obtaining rights or privileges under the 
law - for example, a hawker's or taxi Mv- 
er's licence - the unsuccessful applicants 
may be unhappy and resentful,but may 
have no rmticular inclination to seek judi- 
cial r& for a variety of reasons.-One 
reason may be that a successful judid re- 
view application does not necessarIy re- 
sult in his obtaining those m t s  or privi- 
leges. 

But if d t h g  rights ate taken away - 
for example, where a license to carry on a 
business or trade is revoked - there will 
be greater incentive to seek judicial re- 
view, because a successful application 
will result in the restoration of the li- 
cence. If so, then fewer judicial review 
cases in this area may mean that fewer 
rights have been wrongfully taken away, 
indicating good governance. 

The second reason is that in Singa- 
pore, the ministries, statutory boards and 
public authorities have apractice of seek- 
ing the advice of the Attomy-General on 
the legality of their actions before imple- 
menting policies, m-g decisions or tak- 
ing actions that may affect private rights. 
They act only when the green light is giv- 
en. 

With a centralised advisory body advis- 
ing the Government, fewer wrong deci- 
sions are made, and fewer decisions are 
vulnerable to judicial review on the 
'grounds of illegality, procedural impropri- 
ety or breach of nahual justice. In such 
an environment, you would expect fewer 
judicial review cases in court. Such a re- 
sult is due to how the Government organ- 
fses its legal work. It has nothing to do 
with the supposed negative attitude of 
the courts to jdcial review. This is an- 
other simpler explanation for the relative- 
ly low volume of Mdicial review in Singa- 
pore. 

So the true answer to any concern you 
mav have about the state of administra- 
tiv; law in Singapore is not the negative 
attitude of the courts towards judicial re- 
view. Rather, there are c o u n t e k h g  fac- 
tors which I have outlined that militate 
against success in such proceedings. 

I would like to conclude by ahFIrming 
that the courts have a mission to do what 
is right in law andnot an agenda to cover 
up what is wrong in law. The legal profes- 
sion and academics should have no cause 
to be pessimistic or sceptical about the 
role ofthe courts in promoting good gov- 
ernance through iudicial review. 

The role oFke courts is to give liti- 
gants theii rights, but at the same t i  
the c d s  should play a supporting role 
in promoting good governance by articu- 
lating clear rules and principles by which 
the Government can conform to the rule 
of law. As an institution of the State, it is 
the duty of the Judiciary to work for the 
common good in dispensing justice. 
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